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The assault firearns statute, L. 1990, c. 32, requires the
inmposition of a ten year period of parole ineligibility upon any
person convi cted of possession of an "assault firearmw th the
intent to use it against the person of another.”™ N.J.S. A 2C 43-
6g. The statute defines "assault firearnt to include not only
any one of thirty-six specifically enunerated firearns and types
of firearms, N.J.S. A 2C 39-1w(1), but also any other firearm
that is "substantially identical” to one of the enunerated
firearms, N.J.S. A 2C 39-1w(2). Defendant argues that the

inclusion within the definition of "assault firearm of any



firearmthat is "substantially identical"” to a specifically
enunerated firearmor type of firearmis unconstitutionally
vague. Alternatively, defendant argues that the determ nation of
whether a firearmused in the conmm ssion of an offense is
substantially identical to an enunerated firearm nmust be made by
a jury beyond a reasonable doubt. W reject defendant's claim
that the definition of "assault firearnt is unconstitutionally
vague. However, we conclude that a factual determ nation as to
whet her a particular firearmis "substantially identical” to an
enunerated firearmor type of firearmnust be nade by a jury
under the beyond a reasonabl e doubt standard of proof.

Accordi ngly, we vacate defendant's judgnment of conviction and
remand the case to the trial court.

Def endant was indicted for second degree aggravated assault,
inviolation of N.J.S. A 2C: 12-1b(1), unlawful possession of an
assault firearm in violation of N.J.S A 2C: 39-5f, possession of
a firearmwith the purpose of using it unlawfully agai nst the
person of another, in violation of N.J.S. A 2C 39-4a, possession
of afirearmwth the purpose of using it unlawfully against the
property of another, in violation of N.J.S. A 2C 39-4a, and
crimnal mschief, in violation of NJ.S. A 2C 17-3a(1l).

On the day of trial, defendant entered into a plea bargain
under which he agreed to plead guilty to the weapons charges and
the State agreed to dism ss the aggravated assault and crim nal
m schi ef charges. The plea bargain stipulated that defendant
could "argue any issue relating to sentence.™

At the plea hearing, defendant admtted that on the evening
of May 20, 1992, while in an intoxicated condition, he drove to
the hone of his former girlfriend, wth whomhe was angry for

throw ng eggs on his newgirlfriend' s car, arned wth a | oaded
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rifle. After observing his former girlfriend inside the house
wat chi ng tel evision, he discharged seven to nine shots into the
side of the house. Defendant testified that his purpose in
shooting the gun was to scare his fornmer girlfriend so she woul d
stop harassing his new girlfriend. None of the shots struck
anyone inside the house.

At the plea hearing, the parties agreed that evidence and
| egal argunent could be presented prior to sentencing as to
whet her defendant's purpose in possessing the weapon was "to use
it unlawful |y agai nst the person” and whether the weapon he used
was an "assault firearm wthin the intent of NJ.S A 2C: 39-1w.
The parties recogni zed that these determ nati ons woul d be
critical to sentencing, because N.J.S. A 2C 43-6g nmandates the
i mposition of a ten year period of parole ineligibility upon
"[a] ny person who has been convicted under [N.J.S. A 2C: 39-4a] of
possessing [an] . . . assault firearmwth intent to use it
agai nst the person of another."”

At the hearing on these issues, Detective Robert Cowan of
the Mercer County Prosecutor's Ofice testified that the weapon
def endant used, which is manufactured in China by "Norinco," is
the sane as a Russian-nmade "AKM " except that an AKMis "fully
automatic" and the Norinco is "sem -automatic.” Cowan al so
testified that the "AKM' is a nodel of the "Avtomat Kal ashni kov, "
which is one of the types of firearns N.J.S. A. 2C: 39-1w
designates as an "assault rifle.” 1In addition, the State
i ntroduced Detective Cowan's affidavit, which discusses the
desi gn specifications of the AKM and Norinco as well|l as various
other simlar weapons. The State also introduced an affidavit by
Ron Sasil eo, an investigator enployed by the Division of Crimnal

Justice, who expressed the opinion that the Norinco used by
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defendant is "substantially identical to the Avtomat Kal ashni kov
type rifles,"” but noted that there are various differences
between the rifles:

a. The Avtomats are all selector switch
aut omati c/ sem -automati ¢ weapons. The
NCRI NCO i s sem -automatic only.

b. The Avtomats are produced by the Sovi et
governnent for mlitary use. The NORINCO is
produced by a private conmpany in China for
sal e on the open market.

c. The Avtomats are 7.62 x 39, and in the
AK-74, 5.45 in caliber. The subject NORI NCO
iIs 7.62 x 39.

d. In appearance, 5 of the Avtomats | ook
simlar except for such things as variants in
t he wood and the flash suppressor or
conpensator nuzzle. The AKSU is

di stinctively different in appearance, _
however, that Avtomat is not very simlar in
appearance to the NORI NCO. Wen produced
wth a folding stock the Avtomats | ook
dissimlar in that part.

e. The NORINCO is stanped steel, the sane as
the AKM but not the sane as the |ast of the
AK- 47 nodel s.

| ength as the early three Avtomats and AKM
but not the AK-74 or AKSU (which is
substantially shorter).

i. The NORINCO is the sane appr?xinate
0
[

| . The NORINCO has a conpensator nuzzle.
Sone Avtomats did, sonme had flash suppressors
instead and the AKSU had a totally different
muzzle. The muzzle on all are threaded for

use of different apparatus.
Because Sasileo did not testify at the sentencing hearing, the
record does not indicate the significance of these differences.
Based on this evidence, the trial court concluded that the
Norinco is "substantially identical” to the AK-47 and AKM and
thus is an "assault firearm within the intent of NNJ.S. A 2C: 39-

1w. The court al so concl uded, based on defendant's own version
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of the offense, that defendant's purpose in possessing the
Norinco was "to use it unlawfully against the person” of his
former girlfriend. Consequently, the court concluded that it was
requi red under N.J.S.A. 2C 43-6g to inpose a ten year term of
i mprisonnment without eligibility for parole for possession of a
firearmw th the purpose of using it unlawfully against the
person of another. The court also inposed a concurrent seven
year term of inprisonment on defendant's conviction for
possession of a firearmw th the purpose of using it unlawfully
agai nst the property of another. The court nerged defendant's
conviction for unlawful possession of an assault firearm and
di sm ssed the aggravated assault and crimnal m schief charges.
Def endant subsequently filed a notion for reconsideration of
his sentence. Defendant, who was then represented by new
counsel, argued that he had previously received ineffective
assi stance of counsel because his trial counsel had presented a
pl ea offer of seven years inprisonment, with three years of
parole ineligibility, wthout informing himthat if he rejected
the offer, as he did, he would be subject to a ten year term of
i mprisonment without eligibility for parole. Defendant also
argued that the part of the assault firearns statute under which
he had been sentenced, which defines an "assault firearn to
include firearns that are "substantially identical" to any one of
a list of enunerated firearns, is unconstitutionally vague, and
that the assault firearnms statute violates the Equal Protection
Cl ause of the Fourteenth Amendnent, because it provides the sane
period of parole ineligibility for possession of an assault
firearmfor the purpose of using it unlawfully against the person

of another as for possession of a nmachine gun for such a purpose.



The trial court rejected defendant's argunents and deni ed
his notion for reconsideration of the sentence, w thout prejudice
to defendant reasserting his ineffective assistance of counsel
claimin a petition for post conviction relief.

Def endant appeals fromthe judgnent of conviction and deni al
of his notion for reconsideration. Defendant argues that the
trial court erred in finding that he possessed a firearmw th the
pur pose of using it unlawfully against the person of his forner
girlfriend, because he only intended to fire the rifle into the
side of her house, and that the assault firearns statute is
unconstitutional.' In addition, shortly before oral argunent,
def endant submtted a | etter nenorandum whi ch argues that the
assault firearnms statute is unconstitutional, because it
aut horizes the trial court, rather than a jury, to determ ne
whether a firearmis "substantially identical” to one of the
assault firearns specifically enunerated in N.J.S. A 2C: 39-1w,
and allows this determ nation to be nade by a preponderance of
t he evidence rather than beyond a reasonabl e doubt. Because this
argunent is constitutional in nature, and there had been
significant devel opnents in the pertinent |aw after defendant's
brief was filed, the court decided to entertain this argunent,
and directed the parties to file supplenental briefs.

We conclude that the trial court correctly found that
def endant possessed a firearmw th the purpose of using it
unl awful Iy agai nst the person of his forner girlfriend. W also

conclude that the assault firearns statute is not

! Defendant's brief also argued that the trial court

erred inrejecting his ineffective assistance of counsel claim
However, by an order entered on August 29, 2000, we ruled that by
failing to file additional transcripts in accordance with an
earlier order, defendant had waived this argunent.
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unconstitutionally vague and does not deprive defendant of equal
protection of the law. However, to preserve the
constitutionality of the assault firearns statute under the Due
Process C ause of the Fifth Arendnent and the jury trial
guarantee of the Sixth Amendnent to the United States
Constitution, it nust be construed to require the determ nation
of whether a firearmis "substantially identical” to one of the
firearns enunerated in NNJ.S. A 2C: 39-1w to be nmade by a jury
under the beyond a reasonabl e doubt standard. Accordingly, we
vacate defendant's conviction and remand the case to the trial

court for further proceedings in conformty with this opinion.

I

Def endant argues that the factual basis he provided for his
guilty plea only warranted a finding that he intended to use the
gun unl awful Iy against the property of another-- that is, against
t he house occupied by his fornmer girlfriend -- and thus the trial
court erred in finding that his purpose was to use the gun
unl awf ul I y agai nst the person of another, which is required for
imposition of a mandatory ten year period of parole ineligibility
under N.J.S. A 2C 43-6g.

At the plea hearing, defendant adm tted that he knew his
former girlfriend was present when he fired seven to nine bullets
into her house, and that his purpose in shooting the gun was to
scare her so that she would stop harassing his new girlfriend.
Thus, defendant's own version of the offense could have supported
a conviction for either third-degree aggravated assault, in
violation of N.J.S. A 2C 12-1b(4) ("[k]now ngly under
ci rcunst ances mani festing extreme indifference to the val ue of

human life points a firearm. . . at or in the direction of



anot her, whether or not the actor believes it to be | oaded") or
sinple assault, in violation of NN.J.S. A 2C 12-1a(3) ("[a]ttenpts
by physical nenace to put another in fear of inmm nent serious
bodily injury"). Assault is an offense against the person, not
agai nst property. Consequently, although defendant’'s argunent
woul d be correct if defendant's only purpose in possessing the
gun had been to cause damage to the house occupied by his fornmer
girlfriend, defendant hinself admtted that his purpose was to
terrorize the victim which is a crinme against the person. See
State v. Mello, 297 N.J. Super. 452, 466 (App. Dv. 1997).

I
Def endant argues that the part of the definition of "assault
firearm in N.J.S.A 2C 39-1w that includes not only thirty-six
specifically designated firearns and types of firearns but al so
"any firearm manufactured under any designation which is

substantially identical to any of the firearns |isted above"

(emphasi s added), is unconstitutionally vague.

The Due Process C auses of the Fifth and Fourteenth
Amendnents to the United States Constitution and Article I,
paragraph 1, of the New Jersey Constitution prohibit unduly vague
| aws. Parker v. Levy, 417 U.S. 733, 755, 94 S. C. 2547, 2561
41 L. Ed. 2d 439, 457 (1974); State v. Caneron, 100 N.J. 586, 591

(1985). There are two basic policies that underlie this

prohi bi tion:

First, because we assune that man is free to
steer between | awful and unl awful conduct, we
insist that |aws give the person of ordinary
intelligence a reasonable opﬁortunlty to know
what is prohibited, so that he nmay act
accordingly. Vague |aws may trap the

i nnocent by not providing fair_ warning.
Second, if arbitrary and discrimnatory
enforcenment is to be prevented, |aws nust
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provi de explicit standards for those who
apPIy them A vague |aw inperm ssibly

del egates basic policy matters to policenen,

Ludges, and juries for resolution on an ad
oc and subjective basis, with the attendant
danPers of arbitrary and discrimnatory

appli cati on.

Gayned v. Gty of Rockford, 408 U.S. 104,

08- 09, S. . 2294, 2298-99, 33 L. Ed. 2d

222, 227?%8_(W) ] T

Def endant does not claimthat there is any unconstitutional
vagueness in the definition of the offense of possession of a
firearmfor an unlawful purpose. Defendant's argunent is
directed solely at the definition of an "assault firearnt
contained in N.J.S. A 2C.39-1w, as incorporated in N.J.S. A
2C. 43-6g, which provides that a person convicted of possession of
an "assault firearn for the purpose of using it unlawfully
agai nst the person of another is subject to an enhanced sentence,
specifically a mandatory ten year term of inprisonnent wthout
eligibility for parole. Because defendant's possession of a
firearmfor an unlawful purpose would be violative of N.J.S. A
2C. 39-4a, regardless of whether the firearm he possessed fit
within the definition of an "assault firearm"™ the all eged
vagueness of N.J.S. A. 2C: 39-1w does not inplicate the policy of
giving a "person of ordinary intelligence a reasonable
opportunity to know what is prohibited, so that he nmay act
accordingly.” Gayned, supra, 408 U.S. at 108, 92 S. C. at
2298-99, 33 L. Ed. 2d at 227. However, if the term "assault

rifle" were not defined with sufficient clarity, it could result

in "arbitrary and discrimnatory enforcenent” of the enhanced
sentence mandated by N.J.S. A 2C: 43-6g.

N.J.S.A 2C 39-1w(1) defines "assault firearnf to nmean any
one of thirty-six specifically enunerated firearns and types of

firearms. The specifically enunerated types of firearns include:
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"Avt omat Kal ashni kov type sem -automatic firearns.”" N.J.S. A
2C. 39-1w2) defines "assault weapon"” also to nean: "Any firearm

manuf act ured under any designation which is substantially

identical to any of the firearns |isted above."” (Enphasis
added.) Defendant contends that this provision is
unconstitutional ly vague.

The Third Grcuit Court of Appeals, summarily affirmng a
District Court opinion, has rejected a simlar challenge to the
constitutionality of NJ.S.A 2C 39-1w(2). Coalition of New
Jersey Sportsnmen, Inc. v. Witman, E.2d _ (3d Cr. 2001),
aff'g 44 E. Supp. 2d 666 (D.N. J. 1999). The District Court

opinion states in pertinent part:

[1]t is inconceivable that any |egislator
could list all prohibited weapons, given

t heir sheer nunerosity and the ever evol ving
devel opment of new weapons, often based on
ol d designs. For exanple, defendants note
t hat an ril, 1998 Departnent of Treasury
study found that 39 nodels of sem automatic
rifles were based on the AK47 design al one.
According to the defendants, facts such as
t hese necessitated the prohibition on
"substantially identical" weapons.

~ The phrase "substantially identical,"
whi |l e the subject of nmuch confusion, does not
so |ack a "core" such that it should be
decl ared facially vague at this tine.
Standi ng al one, the phrase is w thout
neani ng. But by reference to the prohibited
i st of weapons, the prohibited
characteristics contalned in the other
definitions of assault firearns, and just a
cursory exam nation of pictures of prohibited
weapons, this court cannot conclude that the
law is vague "in all of its applications.”
.. . Significantly, as well, the Attorney
General has issued guidelines available to
t he general public regarding this phrase.
Whil e the Legislature may not have been
perfectly clear in its definitions, the
Attorney General negated some of the
confusion. A court should consider limting
constructions of the |law offered by
enforcenent agencies. Under these
ci rcunst ances, the phrase "substantially
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identical" cannot be said to conpletely |ack
a core.

[1d. at 679-80.]°
See also State v. Warriner, 322 N.J. Super. 401, 406-08 (App.
Div. 1999)(holding that "ML carbine type" is not

unconstitutionally vague either on its face or as applied to a
def endant charged with unl awful possession of a "Universal M
Aut ol oadi ng Car bi ne").

2

_ : The Attorney General's Cuidelines relied upon by the
District Court provide in pertinent part:

The term "substantial” means pertaining
to the substance, matter, material or essence
of a th|nﬁ. The term "identical" means
exactly the same. Hence, a firearmis
substantially identical to another onIY if it
is identical in all material, essentia

[
respects. A firearmis not substantial
identical to a listed assault firearmunless
it is identical except for differences which
do not alter the essential nature of the
firearm

The foll owi ng are exanpl es of
manuf act urer changes that do not alter the
essential nature of the firearm nanme or
designation of the firearm the color of the
firearm the material used to make the barrel
or stock of the firearm the material used to
make a pi stol g?_r!p;_a nodi fi cation of a
pi stol grip. his is not an exclusive |ist.

A sem -automatic firearm should be
considered to be "substantially identical,™
that is, identical in all material respects,
to a nanmed assault weapon if it nmeets the
below |isted criteria:

A. sem-automatic rifle that has the ability

to accept a detachabl e magazi ne and has at

| east 2 of the follow ng:

1 a folding or tel escoping stock;

2 a pistol ﬁr|p t hat protrudes conspicuously
beneath the action of the weapon;

3. a bayonet nount;

4 a flash suppressor or threaded barrel
de§|gned to accommopdate a flash suppressor;
an

5. a grenade | auncher.
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We concl ude essentially for the reasons set forth in the

District Court's opinion in Coalition of New Jersey Sportsnmen

that the inclusion in the definition of "assault firearm of
firearns that are "substantially identical"” to the firearnms and
types of firearns specifically enunerated in N.J.S. A 2C 39-1w(1)
is not unconstitutionally vague as applied to the enhanced
sentenci ng mandated by N.J.S. A 2C 43-6g. There is no issue in
this case concerning fair notice of what conduct is forbidden,
because defendant's possession of the Norinco with the intention
of using it to terrorize his former girlfriend would be unl awful,
regardl ess of how the firearmused in the offense was classified.
Moreover, the definition of "assault firearnmt is sufficiently
clear, especially in light of the Attorney General's guidelines,
to prevent arbitrary and discrimnatory application of the

mandatory period of parole ineligibility.

11

Def endant al so argues that the assault firearns statute is
unconstitutional because there is no rational basis for requiring
i mposi tion of the sanme enhanced sentence for an offense conmtted
with an assault rifle as an offense conmtted with a machi ne gun.
This argunent is clearly without nerit and does not require
di scussion. R 2:11-3(e)(2). Assumng that a machine gun is
nor e dangerous than an assault firearm it still was within the
Legi slature's province to conclude that the sanme enhanced
sentence shoul d be mandated for an offense conmtted with either

type of firearm
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Def endant argues, relying primarily upon State v. Johnson,
166 N.J. 523 (2001) and State v. Stanton, 339 N.J. Super. 1 (App.
Div. 2001), that his sentence for possession of an assault rifle

for the purpose of using it unlawfully agai nst the person of
anot her was unconstitutionally inposed, because he was entitled
to have a jury find whether his purpose in possessing the firearm
was to use it against the person of another and whether the
firearmwas "substantially identical” to one of the thirty-six
firearns enunerated in NNJ.S. A 2C 39-1w(1), and that those
findings had to be made beyond a reasonabl e doubt.

The trial court's determ nation that defendant's purpose in
possessing the firearmwas to use it against the person of
anot her was a purely | egal conclusion based on defendant's own
version of the offense given at the plea hearing. Consequently,
as in State v. Reardon, 337 N.J. Super. 324, 329 (App. Dv.

2001), "there was no need for [an evidentiary] hearing . . . and

the court was not required to nake any findings of fact beyond
accepting the statenents nade by defendant as the factual basis
for his plea" in order to conclude that this factual predicate of
an enhanced sentence was established. See also State v. Canmacho,
153 N.J. 54, 72, cert. denied, 525 U.S. 864, 119 S. & . 153, 142
L. Ed. 2d 125 (1998).

On the other hand, defendant did not stipulate or provide a

factual foundation at the plea hearing for the trial court's
finding that the firearmhe possessed was an assault firearm
Thus, the determ nation of that issue required an evidentiary
heari ng at which evidence was presented concerning the
simlarities and differences between the rifle possessed by
def endant and Russi an-made Avtomat Kal ashni kov rifles, and the

trial court found based on that evidence that the rifle possessed
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by defendant was "substantially identical"” to "Avtomat
Kal ashni kov type sem -automatic firearns."
I n Johnson, the Court held that a factual finding as to

whet her an of fense constitutes a "violent offense,” for which the
No Early Release Act (NERA), N.J.S. A 2C 43-7.2, requires
i nposition of a mandatory mninmum prison term of 85% of the
overall sentence, nust be made by a jury, and that the jury's
finding nust be made beyond a reasonabl e doubt. NERA does not
expressly state whether a finding concerning a factual predicate
for a NERA sentence should be nade by the court or a jury, nor
does it set forth the standard of proof that governs such a
finding. 166 N.J. at 539-40. However, to avoid the "fundanental
constitutional concerns” which would arise froman interpretation
of NERA under which the trial court could find the predicate
facts that mandate an enhanced sentence by a preponderance of the
evidence, id. at 543, the Court construed NERA to require such
findings to be made by a jury beyond a reasonabl e doubt.

{ﬁ%rgggédsﬁgifﬂﬁﬁ1S??goﬂoéeh?gﬁﬁg ggyond t hat

Powever ;" e haye. I ways recogn zed that real

tine is the realistic and practical neasure
of the punishrment inposed.”

Because of the uncertainty expressed by
the U S. Suprene Court respecting the
continuing vitality of McMIlan [v.
Pennsyl vania, 477 U.S. 79, 106 S. C. 2411,
91 L. Ed. 2d 67 (1986)], and the broad
under st andi ng of "punishnent” recognized b
this Court, we will construe subsectlon_(ey
of NERA to require that the "violent crine”
condition nust be submtted to a jury and
found beyond a reasonabl e doubt. " To do
ot herwi se would be to subject NERA to
constitutional challenge.

[1d. at 541, 543-44 (citations omtted).]
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In Stanton, we concluded that the rationale of Johnson is
not limted to NERA, and that under any statute that nandates a
period of parole ineligibility based on the existence of a fact
other than the record of a prior conviction, the factual
predi cate for the sentence nust be found by a jury beyond a
reasonabl e doubt :

In Apprendi v. New Jersey, 530 U._S. 466,
120 S. _Ct. 2348, 147 L. Ed. 2d 435 (2000),
the United States Supreme Court held that if
a statutorily prescribed sentence or
sentencing range for a specific crime is
al so, by statute, required to be enhanced by
the finding of a corollary fact that is not a
necessar¥ el ement of that crinme, that fact
nmust be found by the jury beyond a reasonabl e
doubt. That ruling was agglled by State v.
Johnson, supra, 166 N.J. 3, 544-45, to
NERA, the New Jersey Suprene Court hol di ng
that as a matter of constitutional
i nperative, "the factual predicate for a NERA
sent ence nmust be found b% a jury under the
'beyond a reasonabl e doubt' standard."” W
understand that a so-called NERA sentence
which requires the defendant to serve eighty-
five percent of the base terminposed if he
is found to have committed a violent crime as
defined by NERA, is not an enhanced sentence
in the sense that it exceeds the statutory
maxi mum for the crine itself. But, as
Johnson expl ai ns, a NERA sentence
neverthel ess does constitute additional
puni shment because of its inposition of
Increased real tinme. State v. Johnson
supra, 166 N.J. at 541-42. In any event, we
are, of course, bound by Johnson's reading of
Aﬁprendl, and as we understand Johnson, even
though it was directly addressing only NERA
its underlying holding is not subject to

doubt. In sum as we view Johnson, it holds
that if inmposition of a statutorily mandated

parole ineligibility termis based on the

exi stence of a fact other than a record of a
prior conviction, then, as a matter of the

| mperatives of the Fifth and Sixth _
Amendnents, that fact nust be found by a jury
beyond a reasonabl e doubt.

[339 N.J. Super. at 6-7.]

Accordi ngly, even though the statutory provision governing

vehi cul ar hom ci de provides that the court shall determine by a
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preponder ance of the evidence whet her the defendant was
"intoxicated,"” which finding mandates a three-year period of
parole ineligibility, NJ.S. A 2C 11-5b(2), we concluded in
Stanton that, to preserve the constitutionality of that statute,
it must be interpreted to require the finding of intoxication to
be made by a jury beyond a reasonabl e doubt. 339 N.J. Super. at
8.

We reach the same conclusion in this case. Simlar to NERA,
the assault firearns statute mandates the inposition of a period
of parole ineligibility that inevitably wll result in a
def endant serving greater real time than otherw se could be
i nposed. Possession of a weapon for an unlawful purpose is a
second degree offense, N.J.S. A 2C: 39-4a, for which the
sentencing range is five to ten years, N.J.S. A 2C 43-6a(2), with
a five year maxi mum period of parole ineligibility, N.J.S A
2C. 43-6b. Because defendant is a first offender, he probably
woul d have been sentenced to no |onger than a seven year term of

5 were it

i mprisonnment, with three years of parole ineligibility,
not for the court's finding that the offense was conmtted with
an "assault rifle." As a result, the factual finding that the
weapon was an "assault rifle" resulted in the inposition of
substantial additional real tinme upon defendant. Therefore, we
conclude that, as in Johnson and Stanton, defendant was entitled
to have this finding nmade by a jury under the beyond a reasonabl e

doubt standard of proof.

3 Seven years is the resunptive term for a second
degree offense. N.J.S. A 2C 44- lf(qy(c). Because def endant
possessed a firear mw th the pur pose of using it against the
person of another, he was subject to a mandatory t reehyear
Bg;hodYOf parol e |neI|g|b|I|ty under the Graves Act J.S. A
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Finally, we nust determ ne what disposition is appropriate
in light of this conclusion. W have previously indicated that
in sone circunstances, the appropriate disposition where a trial
court has made the predicate factual finding for inposition of an
enhanced sentence is a remand for a hearing before a jury under
t he beyond a reasonabl e doubt standard of proof. State v.
Parolin, 339 N.J. Super. 10, 19 (App. Div. 2001). However, we

have indicated that in other circunmstances, such a disposition

may be inconsistent with the parties' reasonabl e expectations at
the tinme of the plea, and accordingly, the parties nmust be given
the option of vacating the plea bargain and either reinstating

the indictnent or renegotiating a new plea bargain. See State v.

Shoats, 339 N.J. Super. 359, 370 (App. Div. 2001). W conclude

that this is such a case, because a hearing before a jury

concerning the nature of the firearm possessed by defendant could
not have been "within the contenplation of either the prosecutor
or defendant at the time of the plea bargain.” 1bid. W also
cannot ignore the circunstance that nore than five years have
el apsed since defendant's guilty plea.

Accordingly, we vacate the judgnment of conviction and pl ea,
reinstate the indictnment, and remand the case to the trial court

for further proceedings in conformty with this opinion.
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